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STATEMENT OF RELATED CASES 
The United States Patent and Trademark Office ("USPTO") is not 
aware of any other appeal involving the underlying decision in this case that 
was previously before this or any other appellate court. The USPTO is also 
unaware of any other cases pending in this or any other court that will 
directly affect, or be directly affected by, this Court's decision in the 
pend ing appeal. 
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STATEMENT OF JURISDICTION 

Because this case arises under the patent laws, the basis for the district 
court's jurisdiction was 28 U.S.C § 1338(a). This Court has jurisdiction 
because it is reviewing a final decision of the district court, under 28 U.S.C. 
§ 1295(a)(1). 

STATEMENT OF THE ISSUE 

WhenJMfcJ^ 

he was ten dollars short and five days late. In his attempts to deal with this 
problem, Mr. Taylor steadfastly refused to pay the petition fees required by 
the USPTO or to otherwise follow USPTO procedures for seeking 
reinstatement of his patent. Instead, Mr. Taylor sued the USPTO in district 
court in the Southern District of New York, where his claims were 
dismissed. The issue on appeal is whether the district court properly 
dismissed Mr. Taylor's claims, where the undisputed facts established that 
Mr. Taylor had not pursued proper procedures within the agency prior to 
bringing his claims in federal court. 

STATEMENT OF THE CASE 
This is an appeal from the district court's decision in Taylor v. United 
States Patent and Trademark Office, No. 08 CIV 8634 (S.D.N. Y.) (Decided 
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Oct^OOSMSAl-e). 1 That case purported to be a challenge to certain 
USPTO petition decisions related to Mr. Taylor's attempted payment of a 
maintenance fee in 2001. The district court found Mr. Taylor's complaint 
insufficient to state a claim for relief, dismissed the case, and certified, 
pursuant to 28 U.S.C. § 1915(a)(3), that "any appeal from this order would 
not be taken in good faith." SA6. Mr. Taylor appealed to this Court without 

paying the required appeal fee, and this Court di smi ssed the appeal for 

failure to pay that fee. Order dated January 29, 2009. After Mr. Taylor filed 
a petition to proceed in forma pauperis, and submitted a statement of non- 
discrimination as required by the Court, the Court reinstated the appeal. 
Order dated April 8, 2009. 

STATEMENT OF THE FACTS 
A. Before the USPTO 

The facts are largely undisputed (or can be construed in Mr. Taylor's 
favor without changing the result of the case). Mr. Taylor's patent issued on 
January 12, 1993. SA14. Accordingly, the grace periods for the 3.5-, 7.5- 
and 1 1 .5-year maintenance fee payments expired on January 12, 1997, 

1 The USPTO has prepared a separate appendix pursuant to Fed. Cir. R. 
30(e) and (f). Citations to "SA_" refer to the USPTO's Separate Appendix. 

The USPTO also includes an Addendum hereto, which is cited as "Add. ." 

Citations to "Br. " refer to Mr. Taylor's informal brief. 
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January 12, 2001, and January 12, 2005, respectively. 35 U.S.C. § 41(b). 
Mr. Taylor successfully paid the first maintenance fee. As the grace period 
for paying the second maintenance fee was about to end, Mr. Taylor called 
the USPTO to find out how much money was due. According to Mr. Taylor, 
he was told that the amount due was $1030 (SA32), although in fact the 
amount due was $1040 (SA30). 

Mr^ayLqr pjita ^ 

on January 12, 2001 (SA35; see also Add. 1), but did not include a 
certificate of mailing which would have entitled him to a filing date of 
January 12, 2001 (SA35; see also Add. 1). The USPTO received the $1030 
check on January 17, 2001 (SA35). The USPTO deposited the check. 
SA22-23. 

The facts before the district court did not include Mr. Taylor's 
transmittal form to the USPTO, attached in the Addendum hereto as Add. 1 . 
While not technically part of the record before this Court, the form does help 
to explain how it came about that the USPTO kept Mr. Taylor's money 
rather than returning it to him in 2001 . Mr. Taylor used the wrong form 
(PTO/SB 17 instead of PTO/SB 45), sent it to the wrong place within the 
USPTO (the Applications Branch rather than the Maintenance Fee branch, 
i.e. "Box M Fee," see MPEP §2510 (7th ed. July 1998)), and filled it out 
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incorrectly, indicating that $945 should be applied to an "Extension for reply 
within fifth month" and that $65 should be applied to a surcharge for "late 
filing fee or oath." Although on close inspection the handwritten words "7 
yr. fee" can be seen in the box for "Basic Filing Fee" next to a subtotal box 
in which Mr. Taylor had entered "$1,030.00," the USPTO employee who 
processed the form apparently did not recognize this filing as an attempt to 
pa y a mai ntenance fee, and instead processed it according to the selections 
ostensibly made by Mr. Taylor. 

In 2004, Mr. Taylor called the USPTO in preparation for paying the 
1 1.5-year maintenance fee. During that conversation, Mr. Taylor learned 
that the USPTO considered his patent to have expired for failure to pay the 
7.5-year maintenance fee. Mr. Taylor sent a fax to the USPTO on December 
8, 2004, apparently attaching a copy of his cancelled check (SA22-25). 

By letter dated February 27, 2005, Mr. Taylor asked the USPTO to 
reinstate his patent, which he characterized as having been "improperly 
expired on or about 1/12/01." SA21. In the letter, Mr. Taylor stated that he 
was unable to pay the $200 petition fee, but asked that the USPTO accept 
the letter as a petition under 37 C.F.R. § 1.377. Id. 
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The USPTO characterized Mr. Taylor's letter as a petition, but 
dismissed it on November 22, 2005, 2 without consideration on the merits, 
because Mr. Taylor had failed to include a petition fee, a "prerequisite to 
consideration of a petition under § 1.377." SA28-29. Nevertheless, 
recognizing that Mr. Taylor was a pro se applicant, the petition decision 
went on to advise him of his options. Based on Mr. Taylor's own evidence, 

it was clear that he had no t tim ely pai d t h e 7.5 year maintenance fee, 

because the $1030 payment that he did pay was $10 short of the required 
$ 1 040 . S A3 0 . On this basis, the petition decision informed Mr. Taylor that 
the "patent is properly considered expired." Id. 

The petition decision pointed out that Mr. Taylor "is not precluded 

from seeking reinstatement of the patent under the stringent unavoidable 

standard" of 37 C.F.R. § 1.378(b) (id.), and explained that: 

if the delayed payment of the maintenance fee is not ultimately 
accepted under 1.377 or 1.378, the maintenance fee and the surcharge 
set forth in § 1.20(i) (currently received $1,030) will be refunded 
following the decision on the petition for reconsideration, or after the 
expiration of the time for filing such a petition for reconsideration, if 
none is filed. 



2 The USPTO had originally mailed the decision on September 12, 2005, 
but it was remailed on November 22 because the first address used was 
incorrect. SA34n.l. 
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SA30-3 1 . The decision also noted that the $200 fee for a properly-filed 
§ 1.377 petition would be refunded only if "the refusal to accept and record 
the maintenance fee is determined to result from an error by the Patent and 
Trademark Office." SA31. 

By letter dated January 18, 2006, 3 Mr. Taylor continued to insist that 
he could not pay the $200 petition fee, and alleged that the USPTO had 

(1) told him that the req uired main tenance fee was $103 0, a nd then 

(2) cashed his check and expired his patent without telling him. SA32. 

In a June 21, 2006 decision, the USPTO again dismissed Mr. Taylor's 
petition, again "without consideration on the merits," and again for failure to 
pay the $200 fee. SA34-35. The USPTO explained that even if it could 
waive the fee, it could not grant the petition, because Mr. Taylor had only 
submitted $1030 of the required $1040. SA35. Moreover, "closer review of 
the record reveal[ed] that the payment was received on January 17, 2001," 
and that Mr. Taylor's transmittal, dated January 12, 2001, did not include a 
certificate of mailing. SA35. 4 Accordingly, in addition to being too little, 
the payment was too late. The petition decision again explained that Mr. 

3 The USPTO apparently received this letter on June 15, 2006. SA34. 

4 The certificate of mailing procedures of 37 C.F.R. § 1.8 may be utilized in 
paying maintenance fees. 37 C.F.R. § 1.366(b) (2001). 
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Taylor could seek reinstatement of his patent by filing a petition under 
37 C.F.R. § 1.378(b) alleging unavoidable delay, and urged that "[a]ny 
petition under 1.378(b) should be promptly filed" (SA36). 
B. The District Court Decision 

Two years later, in the summer of 2008, Mr. Taylor filed a complaint 
against the USPTO in the United States District Court for the Southern 
Distri ct of N ew York , allegin g that t he US PTO had "misa ppropriated" his 
$1030, and had failed to inform him that the patent had been expired. SA1 1 . 
Mr. Taylor's complaint demanded return of his $1030, with "bank interest," 
plus an additional billion dollars. Id. The complaint is stamped as having 
been received in the district court's Pro Se Office on July 9, 2008. Id. The 
USPTO was never served with a copy of the complaint, and neither the 
USPTO nor any other government representative entered an appearance in 
the district court. SA8-10. 

The district court granted Mr. Taylor's request to proceed in forma 
pauperis, and dismissed the complaint for failure to state a claim upon which 
relief could be granted. Specifically, the district court found that the USPTO 
regulations did not provide for a waiver of the $200 petition filing fee, and in 
view of Mr. Taylor's failure to pay the fee, "he cannot allege that he has 
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satisfied the USPTO requirements such that he could state a claim arising 
out of the agency's denial of his petition." SA3. 

Reviewing the case further, the district court observed that Mr. 
Taylor's failure to pay the full maintenance fee due, and his failure to pay 
anything prior to expiration of the grace period, constituted additional 
grounds for dismissing Mr. Taylor's claims. SA4. 

The c ourt we nt on to ex plai n tha t Mr. Ta ylo r' s other option for 

challenging the expiration of his patent would have been to seek 
reinstatement of the patent under 37 C.F.R. § 1 .378, under either the 
"unavoidable" standard or the "unintentional" standard. SA4-5. Without 
delving into the merits of whether Mr. Taylor could allege facts sufficient to 
establish unavoidable delay, the court noted that Mr. Taylor was ineligible 
for consideration under the unavoidable standard, because he had not paid 
the petition fee required by § 1 .378. SA4. The Court noted that Mr. Taylor 
could not satisfy the "unintentional" standard both because his petition was 
not filed within 24 months after the expiration of the six-month grace period 
(as required by 37 C.F.R. § 1 .378(c)) and because he had not paid the fee 
required by 37 C.F.R. § 1.378. SA5. 

The Court also found that Mr. Taylor had failed to "allege facts that 
demonstrate that he is eligible for a refund [of his $1030] at this time," 
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because Mr. Taylor had not alleged he had received a final decision on a 
petition under § 1.377 or § 1.378 or that the time for filing such a petition 
had expired, as specified in the USPTO's petition decisions as conditions for 
a refund. Accordingly, the court dismissed Mr. Taylor's claim for the $1030 
refund. SA5. The court did not specifically address Mr. Taylor's claim for 
"bank interest" on the $1030, or his claim for the additional billion dollars. 

Finall y, the co urt found that Mr. Taylor had not shown Jhatthe 

USPTO's actions were "arbitrary and capricious" (5 U.S.C. § 706(2)(A)) 
for purposes of making out a claim under the Administrative Procedure Act 
because (for example), the USPTO "has given plaintiff instructions on how 
to file a petition and plaintiff has not alleged that defendant handled his 
concerns any differently than the agency handles matters of other 
applicants." SA6. 

The district court certified, pursuant to 28 U.S.C. § 1915(a)(3) that 
"any appeal from this order would not be taken in good faith" (citing 
Coppedge v. United States, 369 U.S. 438, 444-45 (1962)). 

SUMMARY OF THE ARGUMENT 

As the district court found, Mr. Taylor failed to pay the petition fees 
that would have been required in order to obtain a final decision from the 
agency on the merits of his claims, either for acceptance of his maintenance 
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fee payment, or for reinstatement of his patent. Accordingly, because Mr. 
Taylor had not availed himself of proper agency procedures, the district 
court properly dismissed Mr. Taylor' s claims. 

ARGUMENT 

A. Standard of Review 

A district court's dismissal for failure to state a claim upon which 
-reliefxan begranted J^_a_question_of Jaw_reviewed_de_nov 
States, 2 F.3d 398, 400 (Fed. Cir. 1993). 

B. Mr. Taylor Has Not Stated a Claim Upon Which Relief Can Be 
Granted 

As both the USPTO and the district court found, because Mr. Taylor 
has refused to pay the required fees for the various types of petition that 
might be called for under these circumstances (i.e. a petition under 37 C.F.R. 
§ 1 .377 for review of the USPTO's decision not to accept and record 
maintenance fee payment, or a petition under 37 C.F.R. § 1.378(b) or (c) for 
reinstatement based on a showing of unavoidable or unintentional delay in 
payment of maintenance fee), Mr. Taylor has not received a final decision 
from the USPTO on the merits of his claim. Accordingly, he cannot state a 
claim for relief in the district court based on the USTPO's handling of his 
attempted maintenance fee payment, or based on the USPTO's dismissals of 
his petitions. See Zhengxing v. U.S. Patent & Trademark Office, 
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579 F. Supp. 2d 160 (DJD.C. 2008) (dismissing claims for lack of subject 
matter jurisdiction based on failure to exhaust administrative remedies 
before the USPTO); see also FTC v. Standard Oil, 449 U.S. 232, 243 (1980) 
(requiring a "definitive ruling" as basis for final agency action); 
MPEP § 1002.02 ("A dismissal of a petition, a denial of a petition without 
prejudice, and other interlocutory orders are not final agency decisions."). 
TheJUSRTD_notes^^ 

maintenance fee could be overlooked, Mr. Taylor has now also failed to pay 
the 1 1.5 year maintenance fee, and has also missed the deadline for 
reinstatement based on "unintentional delay" of that payment. Thus, any 
petition for reinstatement of his patent at this point would have to establish 
unavoidable delay for his failure to pay that maintenance fee as well. 
C. Mr. Taylor's Brief Does Not Raise Any Meritorious Arguments, 
Mr. Taylor's brief is mainly directed to Mr. Taylor's complaint that 
the USPTO kept his $1030 while expiring his patent, and that the USPTO 
failed to notify him that it had not accepted the $1030 as payment of the 7.5- 
year maintenance fee. See Br. at 1 & Sheet 1 . These contentions do not 
address the basis for the district court's dismissal; i.e. 9 that Mr. Taylor's 
complaint failed to allege that he had "satisfied the USPTO requirements 
such that he could state a claim" for relief. (SA3). The district court was not 
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in a position to address Mr. Taylor's other complaints, because he failed to 

allege facts sufficient to support the predicate for any claim to relief. 

D. The USPTO Has Provided Mr. Taylor the Remedy to Which He 
Is Entitled. 

As the district court found, the USPTO has instructed Mr. Taylor on 
how to file a petition before the agency in order to pursue reinstatement of 

CA< TV.0 TTCPTO \xri11 r>r»nci^pr onv r»f»titinn filfH V»V ~\Ar Tnvlnr 

lXi.L> ^/ULVXiLi kJ'Xl.V. X11V W fc-f-* Jl. W f i *** ' — f ~ " — J • 'J J 

provided he complies with the rules governing petitions that apply to all 
patent holders and patent applicants. In view of the USPTO's belief that 
Mr. Taylor is unlikely to pursue a petition at this stage, the USPTO has 
unilaterally decided to refund him his $1030, as opposed to continuing to 
hold it against the possibility that Mr. Taylor might file a petition to reinstate 
his patent. In separate correspondence, the USPTO has advised Mr. Taylor 
that he remains eligible to file a petition to have his patent reinstated for 
unavoidable delay, should he choose to do so. 

CONCLUSION 

Because Mr. Taylor failed to state a claim upon which relief could be 
granted before the district court, the district court properly dismissed his 
complaint. While the USPTO takes seriously Mr. Taylor's allegations that 
he received improper advice from the USPTO regarding the proper amount 
of his 7.5 year maintenance fee, and that the USPTO should have refunded 
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him his $1030 when it was first received, Mr. Taylor is not entitled to his 
claimed relief. The district court's decision should be affirmed. 

Respectfully submitted, 



Raymond c Tr-yhen 

Solicitor 
Thomas "W Krause 
.Iosfiph_G._Eic.CQlo 

Associate Solicitors 



Office of the Solicitor 
USPTO 

P.O. Box 15667 
Arlington, Virginia 22215 
571-272-9035 



Attorneys for the United States 
Patent and Trademark Office 



May 20, 2009 
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FEE TRANSMITTAL 
for FY 2001 

Patent fees are subject to annual revision. 



TOTAL AMOUNT OF PAYMENT 



Complete if Known 



Application Number 



Filing Date 



First Named Inventor 



Examiner Name 



Group Art Unit 



W l\ 0^0 \ Attorney DocketNa 
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METHOD OF PAYMENT 



^ r— j The Commissioner Is hereby authorized to charge 



Indicated fees and credit any overpayments to: 
Deposit f" ~ 
Account | 
NujnDer t 

Deposit 
-Account- 
Name 



FEE CALCULATION (continued) 



3. ADDITIONAL FEES 

Large Small 
Entity Entity 



□ Charge Any Additional Fee Required 
Under 37 CFR 1.18 and 1.17 

Wl/ Applicant dalms small entity status. 
*V See 37 CFR 1.27 



payment Enclosed: 

'ChecK □ Credit card Q JJW □ 



Other 



FEE CALCULATION 



1. BASIC FILING FEE 

Large Entity Small Entity 

Fee Fee Fee Fee Fee Description 

Code (9) Code ($) 

101 710 201 355 Utility fifing fee 

105 320 208 150 Design filing fea 

107 490 207 245 Plant filing fee 

103 710 20B 355 Reissue filing fee 

114 150 2U 75 Provisional filing fee 



Fee Paid 



2. EXTRA CLAIM FEES 

_ Ex tra Claim s 

Total Claims I I -20' 



Independent r i „ 3 « 

Claims I ' 

Multiple Dependent 



x| 



Fee from 
fteiow Fee Paid 



3€ 



rea rett rra ree 
Code ($) Code (S) 

105 130 205—65 



Fee Description 
Surcharge - late filing fee or oath 



m 



127 50 227 25 Surcharge - late provisional filing fee org 
cover sheet — 

139 130 139 130 Non-English specification 

147 2,520 147 2,520 for filing a request for ex parte resxami 

112 920* 112 S20" Requesting publication of SIR prior to 

Examiner action 

113 1,840* 113 1,640* Requesting publication of SIR after 

Examiner action 
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115 110 215 55 

116 390 216 195 

117 890 217 445 

118 1,390 216 695 
128 1,890 228 945 

119 310 219 155 

120 310 220 155 

121 270 221 135 



Largo Entity Small Entity 

r*-j f ** Fee ^33 

Code ($) Code ($) 

103 16 203 S 
102 60 202 40 

104 270 204 135 

109 80 209 40 

110 16 210 9 



Fee Description 

Claims In excess of 20 

Independent dalms in excess of 3 

Multiple dependent claim, if not paid 

** Reissue Independent dalms 
over original patent 

~ Reissue claims In excess 1 of 20 
and over original patent 



Extension for reply within first month 
Extension for reply within second month 
Extension for reply within third month 
Extension for reply within fourth month 

Extension for reply within fifth moitth 
Notice of Appeal 

Filing a brief in support of an appeal 
Request for oral hearing 
138 1.510 138 1,510 Petition to institute a public use proceeding. 
140 110 240 55 Petition to revive - unavoidable 
Petition to revive - unintentional 
Uflfity issue fee (or reissue) 
Design issue fee 
Plant issue fee 

Petitions to the Commissioner 
Processing fee under 37 CFR 1.1 7{q) 
Submission of information Disclosure Stmt «|> 



141 1.240 241 620 

142 1,240 242 620 

143 440 243 220 

144 600 244 300 

122 130 122 130 

123 50 123 50 
126 180 126 160 
581 40 581 40 



Fee Paid 
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rs. 
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146 710 246 355 
149 710 249 355 



SUBTOTAL (2)* 



(5) 
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•Xr number previously paid, if greater; For Reissues, see above 



Recording each patent assignment ftfr 
property (times number of properties) 

FHlng s submission after final rejection 
{37 CFR § 1.129(a)) 

For each additional invention to be 
examined (37 CFR § 1.129(b)) 



179 710 279 355 Request for Continued Examination (RCE)*^ 
169 900 169 900 



Request for expedited examination 
of a design application 



Other fee (spodfy) _ 



'Reduced by Basic Filing Fee Paid 



SUBTOTAL (3) 



SUBMITTED BY 



Name (Pant/Type) 



Signature 




I Registration No. 
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Date 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



JORGE TAYLOR, 



Plaintiff.,, ORDER OF DISMISSAL 



-against- 



UiNHJQL; oiAiD r^AOiNi /li^-LV i jww£uvuvv&. wrriv^n, 



Defendant, 



Plaintiff Jorge Taylor, appearing/??^*?, brings this complaint alleging that the United States 
Patent and Trademark Office C'USPTO' 7 ) ''misappropriated SI, 030.00 and expired Mr. Taylor's 
patent on the ground that Mr. Taylor failed to pay his patent fee.** CornpL 1 . Plaintiff seeksg^ur^ * 



of the S1030 that he paid the patent office with bank interest, as well as damages in the^o&a o££H| 



$1 million. The court grants plaintiffs request to proceed in forma pauperis \ 6ut dismsfcse$^ie 

& o 

complaint for the following reasons. ^ ^? c: 

Background 

Once a patent owner has been granted a patent, he must pay maintenance fees in order to 
prevent it from expiring. Apatent owner can pay maintenance fees without a surcharge: "(1) 3 years 
through 3 years and 6 months after grant for the first maintenance fee, (2) 7 years through 7 years 
and 6 months after grant for the second maintenance fee, and (3) 11 years through 1 1 years and 6 
months after grant for the third maintenance fee." 37 C.FJL § 1.362(d). If apatent owner misses 
the above deadlines, he may still pay maintenance fees, but with a late surcharge: **(1) 3 years and 

6 months and through the day of the 4th anniversary of the grant for the first maintenance fee, (2) 

7 years and 6 months and through the day of the 8th anniversary of the grant for the second 
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maintenance fee, and (3) 1 1 years and 6 months and through the day of the 12th anniversary of the 
grant for the third maintenance fee." 37CJPJI. § 1.362(e). In other words, ifthe patent owner is less 
than six months late in submitting his maintenance fees, he may still do so, so long as he pays a 
surcharge. 

On January 12, 1 993, plaintiff was issued apateat for a chaarieal sealant devioe for repairing 

i. . .. t-, . . *r 1 to iai o r> 1„:_+ „♦ n-^'U 1- TT«i*<^A»TT.QPTnTwmi1i»f)nT»BfIp.(K5rfhftfl 

liai LUGS, r<H5>LU llO. J, J. / U, / u». Jajww wmi/»u»'- — ■ — a -• 

abov^ plam^bad a wm^ 

half-year $975 maintenance fee without a surcharge, and he had a window between July 13, 2000 
and July 12, 2001 to pay the $975 maintenance fee with a $65 surcharge. Plaintiff alleges that he 
submitted $1,030 of the $1,040 maintenance fee on January 17, 2001, allegedly five days after the 
deadline for payment of the maintenance fee with a surcharge. See 14 at Exh. lc at 1, 2. Plaintiff 
alleges that he discovered that his patent had expired when he tried to pay the eleven-year 
maintenance fee. and was informed by the USPTO that his pateat had expired because he had not 
paid the complete fee three years earlier. See i&. at 1. 

•Plaintiff alleges that the USPTO should have informed him right away that the fee3 he 
submitted in January 2001 were deficient by $1 0. See id. at Bxh. lb. He alleges that but for the 
USPTO's delay, he would not be required to pay the $200 petition fee required for an assessment 
of his reinstatement claim to the USPTO. at Exh. lb. He also alleges that he cannot afford 

the $200 fee because he is disabled and indigent gee id. at 1 . 
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DISCUSSION 



I. 



Challenge to ExpiratiDn of Patent 



Under regulations governing patent fees, a patent owner has two options to challenge the 
expiration of his patent: (a) he may challenge the USPTO' s refusal to accept his maintenance fee, 
see 37 C.F.R. § 1 ,377; or (b) he may seek reinstatement of his patent, §ge 37 C.FJL § 1 -378. Both 
options require the patent owner to pay a petition fee of $200. gee 37 CJF.R. § 1.17(g). Plaintiff 
alleges that because he is disabled and indigent, the USPTO should waive the petition fee. §ee 
Compl.atl. However, neither § 1 .377 nor § 1 *378 contain provisions for waiving petition fees* gee 
37 CFJL §§ 1.17(g), 1.377, L378. Because the USPTO regulations do not provide a waiver for 
indigent applicants, the $200 petition fee required for plaintiff to bring a reinstatement claim cannot 
be waived. Further, because plaintiff has feiled to pay the $200 filing fee, he cannot allege that he 
has satisfied the USPTO requirements such that he could state a claim arising out of the agency's 
denial of his petition. Plaintiff therefore fails to state a claim for relief; and his claims must be 
dismissed. §e§2SU,S.C. § 1915(e)(2)(B)(ii). 

A. Challenge To USPTO Refiisal To Accept Maintenance Fee 
Plaintiff's first option to challenge the expiration of his patent is to challenge the USPTO'S 
refusal to accept his maintenance fee. "Any patentee," such as plaintiff, "who is dissatisfied with 
the refusal of the Patent and Trademark Office to accept and record a maintenance fee which was 
filed prior to the expiration of the patent may petition the Director to accept and record the 
maintenance fee." 37 C.FJEL § 1 .377(a). Such petitions "must be filed within two months of the 
action complained of, or within such other time as may be set in the action complained of" 37 
C.FJL § 1.377(b). The petition must also be accompanied by a fee of $200. Jd. Here, plaintiff did 
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submit $1030 of the $1040 maintenance fee jn 2001, tat he did not submit the $200 petition fee. 
Furthermore, plaMff also filed his 2001 maintenance fee five days after the end of the time that 
p^entwimsurchargewa.perrni.^le. CompL atExb. l.ml before, (1) because plaintiff 
pridonlyapoxtionofthemam^^ 

petition fee, his claims must be dismissed. See 28 U.S.C. § 1915(e)(2)(B)(if). 

_ « . T> „ 4v, * Of PoffflTlt 

Plaint ^s second opti^ 
thepalentu^C*^^ 

standarfcunde^^^ 

the "sttingent unavoidable standi and the < Wentional standard." 14 The '^t 

unavoidable**^ 
^ewasta^toensureth^ 

promp tly after the P a^ 37CJJL § 1.378(b)(3). 

in deciding whether to reinstate a patent under the "unavoidable delay standard," the USPTO 
considers "(1) the delay that originally resulted in the expiation, (2) the delay in films the first 
petihonto reinstate, and (3)m^^ 

496 F. Supp. 2d 643, 646 (E.D. Va. 2007). "The deterrnination of whether a failure to file a 
maiQteQ2 nce fee was unavoidable is made on a case^e basis, taking all of the facts and 
circumatan.es into account" MMTX^J^ 369 P. Supp. 2d 675, 677 (BD. Va. 2004) (citation 

omitted). Here.onceagair.p^^ 

he has not paid the $200 petition fee. Sag 37 C.F.R. § 1.378(e). 



SA004 



Best Available Copy 



jflN-06-2009 21:55 PROSE 212 805 0597 P.8 



Plaintiff also cannot satisfy the "unintentional standard" delineated in 37 CJF.R. § L378(o). 
"Any petition to accept an unintentionally delayed payment of a maintenance fee . . . must be filed 
within twenty-four months after the six-month grace period. . . 37 C-F-R- § 1.378(c); see also 
Millman v. U-S- Patent and Trademark Office. 257 F. App'x. 307, 309 (Fed. Cir. 2007). At the time 
plaintiff wrote to the USPTO in February 2005, more man 24 months had already elapsed from July 
12, 2001, the latest he could pay his seven-year maintenance fee within the six-month grace period 
See 37 CFJL § 1.378(c). In addition to being late under this standard* pkmtiff also did not pay the 
required $200 fee. Sfig 37 CFJL § 1378(e). Because plaintiff does not allege facts that he could 
satisfy either the '^avoidable delay standard" or the «^snin^entiOIlaI standard," he cannot seek 
reinstatement of his patent, and his claim must he dismissed. Sec 28 U.S.C. § 1915(e)(2)(B)Cu). 
11. Refunds 

To the extent that plaintiff seeks a. refund of his $1030, plaintiff does not allege facts that 
demonstrate that be is eligible for a refund at this time. The $ 1 030 "will be refunded following the 
decision on the petition for reconsideration, or after the expiration of the time fox fibng such a 
petition" baspassed. 37 C.F.R. 1 1378(e). Plaintiff does not allege that a decision on a petition for 
consideration has been made or that the time for filing such a petition has expired. Therefore, ra's 
claim seeking a S1030 refund from the USPTO must also be dismissed, gee 28 U.S.C. § 
1915(e)(2)(B)Cti). 

HL Arbitrary and fjapricioua Standard 

In addition to his inability to satisfy regulations governing USPTO actions, plaintiffhas not 
shown that the USPTO's actions were arbitrary or capricious. Ah agency action may be set aside 
when it is "found to be ... arbitrary, capricious, an abuse of discretion, orotherwisenot in accordance 
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with law/' ^, s Vvv.Dnda S .227F-App > x. 891, 894(Fed. Cir.2007) (dtmg 5 U.S.C. § 706(2); 

Cy ^iifg g N P v. United States. 393 R3d 1277, 12810M. Or. 2005)). Moreover. «[t]he scope 
of review under the arbitrary and capricious standard is narrow and a court is not to substitute its 
judgment for that of the age**." RjvjLLto 55 F.3d 606, 608. "[Ajlthough the PTO may 
notify applicants aboutirregularities, it has no obligation to do so." IMs gi v Inc. v. Pros frhmtfAg, 
, rt «/i7r, thw« .onnoN s^tim oTnfttedV Han*. nlaiiitifFhas not presented 

22/ F. £>Upp. iw*/ v***^- t»m>, —w^-/ * 

facts that demonstrate that defendant's refusal to reinstate his expired patent was arbitrary, 
capricious, or an abuse of discretion. For example, the USPTO has given plaintiff instructions on 
howtoffleapetitionandplain^ 

than the agencyhandles matters of other applicants. Plaintiffs claims therefore must be dismissed. 
See 28 U.S.C. § 1 915(eX2)(B)(ii)- 

CONCLUSION 

Accordingly, the complaint, filed in forma pauperis under 28 U.S.C. § 1915(a)(1), is 
dismissed for Mure to state a claim. See 28 U.S.C. § 1915(e)(2)(B)(i0. Tte Court certifies 
pursuant to 2B U.S.C. § 1 91 5(aX3) that any appeal irom^ 
£ge r^ ^vTMted States. 369 U.S. 438, 44445 (1962). 

SO ORDERED. t 



United States District Judge 



Dated: 8ST ® 9 S® 

New York, New York 
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UNITED STATESfelffrMCT^CQDRT 
SOUTHERN DISTRICT OF NEW YORK. 
X 

JORGE TAYLOR, 

Plaintiff, 

-against- 

UNITED STATE PATENT AND TRADEMARK OFFICE, 
Defendants, 




CIVIL 
JUDGMENT 



Pursuant to the order issued ^ ^ S 588 by the Honorable Harold Baer, 

United States District Judge, dismissing the complaint, it is, 

ORDERED, ADJUDGED AND DECREED: That the complaint be and it is hereby 
dismissed, Sgg 28 U.S.C. § 1915(e)(2)(B)(ii). The Court certifies pursuant to 28 U.S.C. § 
1915(a)(3) that any appeal from the Court's order would not be taken in good faith. 




United States District Judge 



c_ 



J. 



Dated: OCT 0 9 

NewYork, New York 

THIS DOCUMENT WAS ENTERED ON THE DOCKET ON 10 
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APPEAL, CLOSED, PRO-SE 

U.S. District Court 

United States District Court for the Southern District of New York (Foley Square) 
CIVIL DOCKET FOR CASE #: l:08-cv-08634-HB 



Taylor v. United States and Trademark Office 

Assigned to: Judge Harold Baer 

Case in other court: US Court of Appeals for the Federal 



r^t u r\n oi 1 *3*2 



Cause: 28:1331 Fed. Question 



Date Filed: 10/09/2008 
Date Terminated: 10/09/2008 
Jury Demand: Plaintiff 
Nature of Suit: 830 Patent 
Jurisdiction: U.S. Government 
Defendant 



Plaintiff 
Jorge Taylor 



represented by Jorge Taylor 

646 St. Nicholas Ave. # 102 
New York, NY 10030 
PROSE 



V. 

Defendant 

United States and Trademark Office 



Date Filed 


# 


Docket Text 


10/09/2008 


1 


DECLARATION IN SUPPORT OF REQUEST TO PROCEED f FORMA 
PAUPERIS. Document filed by Jorge Taylor.(rdz) (Entered: 10/14/2008) 


10/09/2008 


2 


COMPLAINT- against United States and Trademark Office. Document filed by 
Tm-c-TfiyW («fa) (Entered: 10/14/2008) 


10/09/2008 




Magistrate Judge Kevin N. Fox is so designated, (rdz) (Entered: 1U/14/2008) 


10/09/2008 

1 


3 


ORDER OF DISMISSAL, The court grants plaintiffs request toproreedm 
forma pauperis, but dismisses the complaint for reason's set forth Jlamnff has 
not presented facts that demonstrate that defendant's refusal to reinstate has 
expired patent was arbitrary, capricious, or an abuse of discretion. For example 
the USPTO has given plaintiff instructions on how to file a petition and plaintiff 
has not alleged that defendant handled his concerns any differently than the 
agency handles matters of other applicants. Plaintiffs claims ^therefore must be 
dismissed. Accordingly, the complaint filed in forma pauperis under 28 U.S.C 
191 5(a)(1), is dismissed for failure to state a claim. The Court certifies pursuant 
to 28 U S.C. 1915 (a)(3) that any appeal from this order would not be taken in 
good faith. (Signed by Judge Harold Baer on 10/9/08) (rdz) (Entered: 
10/14/7.008) s . 1 
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10/09/2008 


4 


JUDGMENT. Ordered, Adjudged and Decreed: That the complaint be and is 
hereby dismissed. 28 U.S.C. 1915(e)(2). We certify pursuant to 28 U.S.C. 1915 
(a)(3) that any appeal fiom the Court's order will not be taken in good faith. 
(Signed by Judge Harold Baer on 10/9/08) (rdz) (Entered: 10/14/2008) 


12/08/2008 


5 


NOTICE OF APPEAL TO THE FEDERAL CIRCUIT from 4 Judgment - Sua 
Snonte (Complaint), 3 Order Dismissing Complaint (I.F.P.). Document filed by 
Jorge Taylor, (tp) Entered: 12/17/2008) 


12/08/2008 




Appeal Remark as to 5 Notice of Appeal to the Federal Circuit filed by Jorge 
Taylor. $455.00 APPEAL FEE DUE. IFP REVOKED 10/9/08. (tp) (Entered: 
12/17/2008) 


1 2/1 7/2008 


1 


Transmission of Notice of Appeal and Certified Copy of Docket Sheet to US 
Court of Anneals for the Federal Circuit re: 5 Notice of Appeal to the Federal 
Circuit (tp) (Entered: 12/17/2008). 


19/17/2008 




Transmission of Notice of Appeal to the District Judge re: 5 Notice of Appeal to 
the Federal Circuit (tp) (Entered: 12/1 7/2008) 


01/08/2009 




USCA Case Number 2009-1 133 from the US Court of Appeals for the Federal 
Circuit assigned to 5 Notice of Appeal to the Federal Circuit filed by Jorge 
Taylor, (nd) (Entered: 01/08/2009) 


02/04/2009 


6 


MANDATE OF USCA for the Federal Circuit as to 5 Notice of Appeal to the 
Federal Circuit filed by Jorge Taylor USCA Case Number 2009-1 133. The 
appellant having failed to pay the docketing fee required by Federal Circuit Rule 
52(a)(1) within the time permitted by the rules, it is ORDERED that the notice of 
appeal be, and the same hereby is, DISMISSED, for failure to prosecute in 
accordance with the rules. Jan Horbaly, Clerk USCA Issued as a mandate: 
1/29/09. (tp) Modified on 4/15/2009 (nd). (Entered: 02/04/2009) 


04/15/2009 




2 

- - 


TRUE COPY ORDER of USCA for the Federal Circuit as to 5 Notice of Appeal 
to the Federal Circuit filed by Jorge Taylor USCA Case Number 2009-1 1 33. 
Appellant Jorge Taylor, having filed the statement «jnc«rning discrimination, 
pursuant to the court's order of March 17, 2009, it is ORDERED that the order of 
dismissal and the mandate be, and the same hereby are, VACATED and 
RECALLED, and the notice of appeal is REINSTATED. Appellee's brief is due 

ii J-,,.„ A^nm +1,= Aa+o. /vP fitinn nfihia nrdfw Tan TTnrhs.1v. Clerk USCA for 

the Federal Circuit (nd) Modified on 4/15/2009 (nd). (Entered: 04/1 5/2009) 


04/15/2009 




Appeal Remark as to 5 Notice of Appeal to the Federal Circuit filed by Jorge 
Taylor USCA Case Number 2009-1133: 6 USCA mandate returned back to US 
Court of Appeal for the Federal Circuit as per 7 USCA Order, (nd) (Entered: 
04/15/2009) 
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Vmted Stale District Court 
Somhflta DkirictOfNewYorfc 



Jorge Taylor 



Complaint 

"Jury TriaJ DeOHUtdoT 



Unrted State Patenr And Trademark Office 



IXJlCHHIfflll . 





lf(gl£iW 

NCTryo*oaii?r ) III II JUL 0 98188 

Stale ofNew York. ) J ■ — ~ 

PRO SB OFFICE 

1r I, Jorge Taylor duly sworn depose said say, under penalty of perjury* that I reside at 646 St Nicholas 
Avenue Apartment 102, New York, TiY. 1 003 and 1 move against The United Stares Patent and 
Trademark Office, P.O. Box 1450 Alexandria ,VA 22313-I45D, and n^ 1 1 am die sole inventor of the 
patented dsmximnj^ lM rt^n&tAsssvm B i psSssit £5,* 75,701 (1/ 12/1993). 

2. The patent oSce imsappiupiisted $1 ,030 JH> and eotpired Mr. Taylor's paienr on the ground that Mr, 
Taylor gtiled to pay bis patent &e , Ths $1^)3000 -ws5 to pay fcr said fee, The y claim now Chat Mr- Taylor 
was short $10, bur they never informed Mm as to The $2 0,2nd they CASHED the S 1,030,(8) check, as ff $| 
fe©lmdbeeiipaid.BowBVer,3yesisfete Mr.l^yiar fcy to pay thejzext fes-aadifyas told by the Psrcnl ^ 
Office that his pateiii had been 3 years back. 



CP 



3 



3. JURISDICTION; Federal eonrtbas jurisdiction overftdsrcl qnesdoa of viiether ^overm^ect has Sghi on 
nrtto onsappropriate fends VTShcmt doe process oftenr, and whether fedenil court hss powe* 10 onfocthe 
redress due to misappropriation of fends to stale citizens umfer color of tew, ^ ^3 

4 Because of the misappropriadon of Mr. Taylor's 51,030.00, vildchirmst be returned vMx bank fc&k&a; ^? 
Mr. Taylor now demands redtess lathe mnrtaf $1,000 000 0Q0.00 . Mr. Taylor feels that if be bad been £ 
informed as to the $10.00 discrepancy (then) tbatbewggfdbgve been afcfe 10 seed the $10 a? protect frig 
inteflecnial property vduch would have been worth well ova- S J,000 000 000.00 fa tbs U.S. aniH*erid 
market The patent oSlce vvas gfven an opportunity la resolve fb& matter st bar, see exhibit #1, bnt dM 
- ^ a r_ t" — t — jt: — t«r a « e?nn nn fiwi -Tor Mr. Tavlor to ba 

heard in this matter, or fcr them to view their error. However, It was a calculated move to deprive 

Mr Taylor of his camtrtational right to be heard in a matter involving property, liberty, or life. They knew 

tfaalNfr.TaYlarYwaapa^ ,n 
tbxfteniv? £3J. noi ©sty because NEr. Taylor is a pauper, but bo also suffers £rrtn a mental irndphynicaJ 

disability that prevents him from bring, able to work, 

5. \Wierc&£8;Mr- Tfeyter prays that this boncrabte court grsnts him this and any o&er relief this court may 
deem appropriate. 

I declare ender penalty of perjury that the foregpiag is troe sad correct- Kesi^ctftlllv Su 




Signed this 

Stiife Of N^J^ 
County afN^^TR 



.dtiyJSHiLa 
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EXHIBIT ONE 
Table of Contents 

la. United States Patent and one of the companies selling mffTinng of tires using my invention. 

lb. Letter in the form of petition to rub 37, 
Wife attached racM&ta 

lc. Answer iram Camm?.iBifffier fer Patents. 

IdL Letter in me thnoi ot pefi&on to answer to 
Cotmmiasioner' s response of Nov 22, 20Q5. 

ia. Commissioner* s response to letter from petftiouer 
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J010 



Hie Commissioner of Patents 
and Trademarks 

Has received an app^xtthn for a patent 
for a new and useful invention. The tide 
and description of the invention are en" 
closed. The requirements of law have 
been complied with <tnd it has been de- 
termined that a patent on the Invention 
shall be granted under the law. 

Therefore, this \ 



United States- latent 



Chants to the person of persons having 
title to this patent the right to exclude 
others from making using or selling the 
invention throughout the United States 
of America for. the term of seventeen 
years from the date of this patent, sub- 
ject to the payment 6f maintenance fees 
as provided by law. 
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United States Patent w 



Tsyior 



- IlIBIfflill 



Patent Number; 



@004 



5,178,701 



Date of Fate»fc Jan. 12, 1993 



tel CHEMICAL SEALANT DEVICE FOR 
REPAIRING FLAT ICSES 

{761 InvemcwT- Jorge Taylor, 304 Alcolade Dr. East 
Sfcirky, N.Y. I13S7 

p3] Appt.Na; W» 

p2} raedi MaySl^WI 



FOREIGN PATENT DOCUMENTS 



2/1973 Fed. R£pL of Germany . 
2/1975 



2653520 
001520$ 

Primary Examii¥T~l&!&n& W, Ball 
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A dr CTi 1 ^ sealant device is provided for repairing & 
flat tirs of ft wheel, which consists of a rinj farsu^fort- 
i»-T RMt^^ w rire Tfiftrftflbontj A first xaeahsnrifextt cm 
theltfetoafth&rim ft* carrying a portira of the load 
of the vrbsd after the tire is ponctarcd and hecomcs 
partially flsi. A second iBcchnnfco? & wxth&a the fcl 
carrying ^jechflnisw for releasing at predetcnnlsed 
intervals of rotation of the wheal, tiro chemical aslant 
sad compressed 4r into the tire so that eventually the 
tire wiH ha repaired snd tin pressure win he at laasi 
partially restewco. whereby read damage to the tire MU 
be prevented. 

* CSaims, 2 Drawing S)te«t5 
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hereefter upon 
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* FIG. $ fc a dia ga a jmuarl c perspective view pans 

CHEMICAL SEALANT DEVICE FOR HEPAlKING broken away of the Inner loins member; 

FLAT TH ?KS HQ. 7 is a disgr&mjHBtic representation of the valve 

system; and 

BACKGROUND OF THE INVENTION 5 PIG. $ is 2 ^umig diagram indicating the sequeuce of 
The instant invent relates severally to th* repair h xvMch matefia3 is release by the valve system 

«n4 more specbic&By fi relate to a chemical sealant DETAILED DESCRIPTION OK THE 

device for repairing a liar tire attWroaiicaBy while the PREFERRED EMBODIMENTS 

rire rea^s fame'oix^y^dt , 0 Tnmlrvg Dcw descriptively to the drawinw, in which 

X^J^ ^*^*f. to fTT^* 8 ^J?^ ^ghoat the **«*J views, the Figure* fflusraie a 
r^aDdjau|^|jmrtitfes chemical seahmt device ID for repairing a to lire 12 of 

5fHL ,7 J° -i 317 ^ to a wieeJ 14, which coasts df a £1 16 for aiprpomng 

art while these nnitsmay be suitable for iheparticBlaf aiewtexfarof tberim 16 /or carrying a portion of the 

purpose to which they address, they would coi bees load of the wheel 14 after the fire 12 is jamctared end 

suitable for the purpose of the present invention as here- becomes perdajly ftot Ajiofhcr mechanism 20 within 

after described* the earrSfflofi meohanisnj 18. for releasing n\ nredeter- 

. SUMMARY OF THE INVENTION » 3±^5^S3S^E5£ 

A primary object of the present hrvendoa is to pro- that eventually Chc ure 23 w!H be repaired rod lise pres- 
ide a crtmrtKral sealant device for repairing s Sat tire sore wxU be 21 less; psrtialry. restored, whereby road 
that wSl overcome the shortcoming of the prior an damage to the lire wzO be prevented, 
devices. 25 The carrying mectmtexn 18 includes an outer hollow 

Aaiother object is to provide a chemical sealant de- torus member ?6sjEzed onto die interior surface of die 
vice ibr rcyssrug'a fiat tire fhst indudei a valve system rim 16. -The releasing fiseoftaafcra 20 mefgdes an inner 
be3t into the the Wheel rizn torclcsss atpjedc^ezmbed hoEow torus snenibcr £8 having dual side by side aczju- 
hxtervals of rotnticaj the chemical sealant and com- lar chanters S3 mid 32, whereby the inner hollow toros 
pressed air when the tire is punctured, hereby prevent- 39 member 28 is disposed within' the outer hollow toros 
mg e road hazard Occident member 26. A first annular vessel 34 is placed mto the 

An atfdjfiOnaJ object is to provide a chemical sealant firat annular ch prober 50 of the Inner hollow corns menv 
device for repairing b flat' tire that deca away with the ber 2S, The first smrolar vessel 34 hoJdV thatire chens- ' 
• fastidious time cdrisuraiDg ta^ cJaciiig the fiat before ' csl sealant 2? therein. A second annular vessel 3$ fe 

being able to ssTeiy drive. 55 placed into the second *mttnjfir chamber 32 of the inner 

A flasher object to provide a chemical sealant Mhw to ns mem ber 38, Thescsond armnlarvessd 35 
d^cefort^ainng a flEtfe thai !sdm^ and holds the oompressed aif ^ therein. A first valve gy S . 

tern 3S is connected to the first annular vessel 34» so tn^ 

^T^—^T"^^. ^- fiV . , _ w . ^heel 14, h vfil release the tire cfremfcftT ecslanl 22 
J^J ?*rSS2S^ ^ t^T^ ^fu!^ 45 hem the fim armnlar chmnber 30 of the hofiow 
ffi^Jrl ^?2S2^r5SJ? ^me ffl oer^iirtotne^l2tos e a]ihe F3 z K ^ • 

lOnstraiDd in the ^ccompsiiying drawdng& attenoon second valve system «0 is connected to the second an- 
being palled to the m, however, *#t the drawing ax* ^vessel 3&Sw^Sd^vS 40 

^^^^^^^Td^^^ * ^ the wheel 14, it win ^ 

specific c;c ^rac^^B5trBt e d and described wtho ^ of fl^ compressed air 24 into the second 

W^J«ofthea|ype^^e2ah3s. aiEriilapeSiamber 3^.oftiia ioncr hollow torus member 

* BKIBF D^SCRIFnON OF THE DRAWING ^ U^hea the zzcazd vaJva system 40 is deactivated by 

the coflthmed nrfarion of the wheel 14. it wiD release the 
— ^ compressed air 24-fiom the second annular chamber 33 

The figures In the drawings are briefly described sa # of the hni^ hollow tnri^njOTber 2^ Into the the 12 to 
follows; inflate the to 12. - 

FK3. .1 is a rilaflmm r nn tfc cross seotfopal view of a . The first valve ty$lcm 35 includes a normally closed 
whrd vith pans broken away u^th the xraiaat haven- Wi^n ih* f?^t ^nTftf wfe^T ftd ^ ff^ 

nan tnsfaTFnd therein; Myimfay chamber 30 of the inner hcaQow tores aerobe? 

' FIG* % is another cHagraEnnairo cross sectional view go 2& A sorncUry opened valve 44 is between the first 
tftfrpn ad line 2— Z of PIG, 1; gnrmtRf chsmber Si of the inner hollow torus member 

HG, 3 fe a. diagrammatic perspective view of the 23 &nd the interior of the tire 12- A valve stem 46 U 
chamlcd] and sir vessel? of the instant invention; connected to the normally ctosed valve 42 and the nor- 

FXG. 4 is a dLBgrazninetic elevationa] view showing xnally opened valve 44 end ertfwrfs outwardly rrom the 
the secureiBejjt reechanlsra for the tire chemical sealant 63 outer hoOow torus member 26* When the wheel 14 
vessel; iBif^inevaJvcnein4$wffib«d^^ 

FZG. 5 Is a perspective view with parts broien away set the predflfcnnined intervals. The second valve $ys» 
of tb? nil inlets; tem 49 indndes a nonaalty closed valve 4S between the 
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Commissioner for Patent 2121105 

Box 1450 Mail Spot 
PeSfxoa Alexandria Virginia 212 313-1450 



Dear Paxenf Comrnmomr, 

Please accept this informed letter as the required do c nrri ent . to enter your 
honorable office iolhe form of a petffloti to rule 377 to reinstate paet# 5178701 Sedal # 
07/710/752 which *was inipropedy espired on or about 1/12/01, for no-payment of fie 
(see attacked exhibits 1/2/3/4$). 

•Yoor petitioner i^d>y Jorge Taylor, is act aa attorney bat apaaper disabled 
living emu feed income (SSI) who carmot pay $200 topeafiaayour office 

Herdii, 1 submit proof of fee paymsnt and do^aneErfe" to abqw&st ycrar office 
was conscious of fho problem in the past, YoorpeS&aaer Somd odt dx^fhepatert 
problem lie contested ytmr o£See in relation to paying: &s 2004 fba He was told the 
patent had been espired ftrlacfc of payment 

Hopm® yonraoaorable office mssdflnsenoiilclosa 



Jorge Taylor 
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FROM:. 

DATS; 

KB: 



TInited States Patent Office ' ■ 

JpfgaTsvIor p «w ^178,7 01 Serial # 07/710/752 

12/Q8/2004 ■ 



Won pSVTOM f^f^ftm^ pnfeffr rff gfnisga| 



FAX#: 



703303-6778 



OF PAGES, INCLUDING COVER SHEET: & 



MESSAGE: ftichafed is nmof of anm )t for patent fee of .1/12/03 . 
Anv questions please cafl frfr TWor at 
. .... - 1 64 $ 262 -372* - Airmail can Tie sentttr274-Wesf 40* 
<rfrprf NY. NY-1QQ18. = ; =_ 



C0NH3>EmJAHTI: 

This message is intended for the use of the IndMdual or entity t& wham or whfch it 



fistribuion or copying of this communication is Strictly prohibited. Jfyau receive tide message 
in error, please twiiy m immediately iy telephone and return &e origin*! message to us at the 
above address via the tLS. Postal Service. 
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Transmit report 




p.i- 

WWSSA 1624 

- w 



317033086778 



SORT 



THE 



12-08 16:22 00:01 58 003/008 



FSULT 



OK 



a-fiiii:^jsory full. RHH=f;Posar sstftcn urr, ^ 



irwwy ■ " ~ 

fax* am 



MH3flAG g ! ^i^am P ur irinnriHr3^'tmi^F^t/f?/ca , 

JjTjfLTrffTr r -^^ at? ^n?T ggn tr^ 1 Tin g7*Wrr<*4^ 

1^ 111 r ttt rrrT"" TW - — — ~ 
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social sEctmirr administration 

c 



A 



Date: March 
Claim mmibeir. 



,0-704 DDI 



JORGE M TAYLOR 
274 ^BST 4<mi ST 
ROOM 28 

KES? YORK JSY 100X8-1503 



may send them tills letter. . • ■ . 

information about Supplemental Security Income payments , 

Beginning January 2005. tne current . $ *66*0Q - ■■ - ^ - - - ■ 

^igpl^tal^SeciiriCy I^conte jayrnsnt : ? 

Tnis pay-ent amount may change from month to *ontH if income .or 

living situation changes. 

Date of Birth laf ozmation 

The date of birth shown on our records is way 23, 
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' if You Have Any Questions 

if yon nave any questions, you way ^..J^g* ^^^Zt^mt SuestSfl 
lock Social Security office at 212-399-532 O^we can Securlt y office. The 

f N oVer the. phone, You can also write or visit any *oc 

^- office that serves your area as locates, ac. 



SOCIAL SECURITY 
5TH- FLOOR 
237 » 46TB STREET 
HEW YORK, NY 1Q036 



M you do =aU or visit an rfflo, H- 1— ^."^ ^ * " tU - 

help us answer your question*.. 



OFFICE MfcHAGER 



* l 



; 
i 
) 
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United States Patent and Trademark Office 



roq PATBNT3 



JORGE TAYLOR* 

646 Saint Nicholas Avenue 

Apt-102 

Mew York, N5f 10030 




In re Patent No. 5, 178,701 
Jorge Taylor 

I$sue Date:- January 15?, JLP92 
Application Wo. 07/710,752 



. COPY MAILED 
NOV 2 2 2005 
. OFFICE OF PETITIONS 



PETITION 



Filed: Hay 31, 1991 : 
Title: CHEMICAL SEALANT DEVICE; . 
FOR REPAIRING FIAT TIRES : 



This is in response to the communication received' April. l r 2005. 
* Patentee requests reinstatement -of the above^icieiitified "patent" 
on the basis that the ' maintenance fee 'was timely paid . 

The patent issued January 12, 1993. The window for paying the 
7-*s year maintenance fee without .surcharge extended from January 
12/ 2000 through July 12, 2000, The window for 'paying the 7-**' 
year maintenance fee with' surcharge opened on Jtily 13, 2000, .and 
extended to July 12, 2001- . . ■ \ 

Patentee sucmnts *svj.u<=.uw** xa» if** ~- ■ — - • - 

show that payment in the amount of $1,030 was submitted to the. 
Office on or about January. 12, 2001. Patentee further states 
that he first became aware that. the Of f ice- considered the 
maintenance fee not paid, when he- attempted to pay the 2004 f>e. 
However, patentee does not "enclose the petition fee., 



§ 1.366- Submission of maintenance fees, provides that: 

{c) In submitting niaintenance fees and any necessary 
surcharges, identification of the patents for which maintenance 
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fees are being paid must include the patent number, and the 
. application number of the United States application for the 
paten- en which the maintenance fee is being paid. Xf the . 
paj^r. - includes identification 'of only the patent number (i-e.V 
dees r.e:: identify the application number of the United States 
application for the patent on which the maintenance fee is being 
paid:-, the Office may apply the payment to the patent identified 
by paz^ixz number in the payment or may return the payment. • 

5 1*37~ Review or -decision refusing to accept* and record 
pajss-t of a maintenance fee filed prior to expiration of 
pa-enr, further provides that: 

'(a) Any patentee who is dissatisfied with the refusal ..of 
the Patent and Trademark' Office to accept and record a 
maintenance fee which was filed prior to the" expiration of the 
patent may petition the Commissioner to accept and rfecord-the 
maintenance fee. 



• ;b}' Any petition under this section must be filed within '2 
xcr-ths of the action complained of/ or within *such other time as 
may be set in the action cc>mplained of, and must bp accompanied- 
by. the- f fee set 'forth ..in § i* 17(g) . ' The -petition may- include "a" " " " 
request that the petition fee be refunded if the refusal to 
accept and record the -.maintenance fee is determined to result 
from an error by the Patent and Trademark Office. 

(c) Any petition filed under this section must comply with 
the requirements of §1 J 181(b) and must be signed by an attorney 
or agent registered to practice before the Patent and Trademark 
Office, or by- the patentee,- the assignee/ or other party in 
interest. 



The petition is not accompanied by the required fee under • ' 
§ 1.17(g) .or a written authorization to charge the. fee to a 
Deposit Account, Payment of the petition fee of 9200' is a 
prerequisite to consideration of a petition under § 1.377. 

Accordingly, the decision on petition under § 1.377 is DISMISSED 
without consideration on the merits. 



SA029- 



03/23/00 MQN 13:08 FAX US DISTRICT COURT 

■ . • '. = . . ^ rft i nt i n . .. ■ ■■■■ m i l *« " -■' .. - 



■ i 

P#pLz.z2Z±2?. No. 5,178,701 ' ■ Page 3 

However, under the circumstance s, it is appropriate, to advise 
prr applicant as follows: Using petitioner's evidence, it 
has beer/ confirmed that a payment of $1, 030 was received in the 
office in January of 2001. However, the required fees due at 
ir.= u cine totalled $1,040. Specifically; the 1-H surcharge was 
5 "5 zi\d the late surcharge within 6 months was $65. Thus, 
ec^=p-ir.g that $1,030 was submitted, it cannot be concluded that 
me required maintenance zee and surcharge^ to accept late 
r,sin-eaanca fee vera timely submitted. . Accordingly, the patent 
i3 propsrly considered expired. 

Farenteefs response to be considered timely should be submitted 
within TfflfO (2) MOSSHS from. the mail date of this communication, . 
Extensions of time under § 1.136(a) are not permitted. This 
period for reply is governed . by '§ 1.181(f)..- 

Alternatively, paterit.ee is 'not precluded from seeking 
reinstatement of the patent under the- stringent unavoidable 
standard. 37 CFR 1.378(b) provides that: 

Any petition to accept an unavoidably delayed payment of a 
maintenance fae filed undej: paragraph (a) of this section 
must infcludfei ■ 

(13 -The required maintenance fee set forth in S 1*20 (e) 
through (g); 

(2) The surcharge set forth in § 1.2Q(i)(l)? and 
£3) A showing that the delay was unavoidable since 
reasonable care was taken to ens.ure that the maintenance 

fee "would be paid timely and that the petition was filed 

* promptly after the patentee was notified of, or otherwise 

must enumerate the steps taken to ensure timely payment of 
the maintenance fee, the date and the manner in which * 
patentee becarne aware of the expiration of the patent and- 
. the steps taken to file the petition promptly! 

Any petition under 1.375(b) should be "promptly filed. 

Patentee is further advised that if • the delayed payment of the 
maintenance fee is 'not ultimately accepted under 1.377 or 1*378, 
the maintenance fee and the surcharge set forth in § 1.20(1) 
(currently received' $1, 030) will be refunded following the 
decision on the petition for reconsideration,, or after the 
expiration of the time for filing such a petition for 



SA030 



03/23/09 i M0N. 13:09 FAX 



U S DISTRICT COURT 



@022 



Pag© 4 

Application No- 5, 178,701 

.^H^ if none is filed. However, any petition fee 

S re^ from L error by the Patent and Trademark Office. 

For patentee's convenience, a change of address for* to correct 
III S^ndenca address for the patent is enclosed. 

Further correspondence with respect to this decision should b. 

addressed as follows: . 



By Tnail; 



Mail Stop Petition . . 
Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 



By fax: 



By hand: 



(571) 273-8300 

ATTN: Office of Petitions 

Customer Service Window 
Randolph Building • 
40l"bnlany Street 
-Alexandria, VA 22314 



the undersigned at (571) 272-3219. 




ions Attorney 



Office of Petitions 



Enclosure 



; Change of Correspondence Addrei 



Patent 
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Commissioner of Patents 

r.yj. Dux itou ivieui vaj/wk 

Petition Alexandria Virginia 
22313-1450 

Patent*: 5,178,701 
Application #: 07/710, 752 • 



Dear Commissioner, . 

' Since I Jorge Taylor do not have $200.00 to be heard, and to show that 
your office Is In error or not acting in good faifo, by this letter in the form of a . 
petition I am Informing you of the facts your office may want fo teep obscure: 

1) You never billed me, but toid me over the phone that my fee was 
$1030.00. I paid you that much. 

Z) You cashed my check, pocketed my $1030.00 and expired my patent for 
Jack of payment You then never informed me otherwise, i also have 
proof that i paid this amount of $1030.00. You kept me In the dark oyer a 
$10.00 discrepancy for over 3 years so that you could keep the $1030.00 
and expire my patent, without my knowiedge,foriack of payment. If 1 did 
not oav the fee why would you cash my check? How convenient, fike a 

. thieve in tr»B nignr, never m»oii..ou ,n* w. j*™ ...~»~~--..- - 
any discrepancies as to the fee owed and the fee paid, you should have 
made me aware so that the transaction could have been corrected. 

3) r have the right to be heard through "Due Process of Law" when life 
Rberty, or properties are at jeopardy. These are rights protected by the 
US Consfitufion. The patent Is my intellectual property, Areyousaytog 

• that'because \ do not have $200 1 cannot be heard? Or that my property 
can be taken without due process of law? 

4) Mv$103a00wasthesameln200?. Today In 2006, my $1030.00 Is 
$1030 00 plus 5 years of bank interest. This is In relations to you stating 

• the return of the $1030 if I cannot pay the $200.00 fo be heard in your 
office. 
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5) I win not wave rny money nor my patent without a fight If I have to enter a 
. constitutional court over the Infringement of rny rights, I will. Please make 
a final decision as to this case so that I will know where to go next. 

Thank you for your tSme and I fook forward to hearing from you soon. 



Respectfully, 

■ 7 'JT ' ' (I 

Jofgetayfor 

646 St Nicholas Ave Apt # 102 
New York. NY 10030 " 



Patent #:5,178,701 
Application #: 07/710. 762 



SA033 



03/23/09 . MQN 13:10 FAX * * M™« COTRT ' /C^ 5 

United States Patent A3?w> T^em^ Office 




for Patents 
markCfffcs 
D. Box 1430 
I2Z31M450 



JORGE TAYLOR • 

646 Saint Nicholas Avenue 

Apt 102 

New York, NY 10030 



In re Patent No. 5,178,701- 
Jorge Taylor 

Issue Date: January 12; 1993 
application Mo. 07/710,752 
Filed: May 31, 1991 
Title : GfiEMICAL SEALANT DEVICE 
FOR REPAIRING FLAT TIRES 



COPY MAILED 
.• JUN 2 1 2005 

OFFICE OF psnnoNS 



ON' 

PETITION 



This is in response to the communication received June 15, 2006. 
• Patentee disputes the requirement thft-* ^r-efundable^ fee be -• - 
paid for consideration of a petition under 37 CFR 1.377. 

The natent issued January 12, 1993.' The window for paying, the 
?5 year Maintenance fee without surcharge fended from January 
12, 2000 through July 12, 2000. The window for paying the?-*, 
year maintenance fee with surcharge opened on July 13, 2000, and 
extended to January 12, 2001. 

\»+ m *-*m asserts' that the fee in the amount of $1,030 was timely 
submitted However/ patentee does not enclose the petition iee._ 
ly^SsL maSed November 22, 2005*, the petition ^ 
without consideration on the merits. Patentee was. advised that 
fret of %00, refundable- if it was found ^t the fail uxe to 
accept and record the maintenance fee. was the fault of the- 
Office, was required. 

Qa instant response, patentee argues that the petition fee 
should be waived. 



' The decision was originally mailed September 12 , 2005; " was r ~ 

„uSi on November 22, 2005 as the first address used was incorrect. 
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fhe petition fee is subject to refund. However, the payment of 
ti e fee- is required for consideration of. the petition. 
Patentee's arguments have been considered but not -found 
persuasive that the fee should.be waived. 

Given the continued .failure to submit the petition fee, the 
• petition under § 1,377 is again PIS&IISSKO w ithout consideration 
on the merits* 

Even if the fee were waived, patentee is advised that the 
jjtaintsriance fee would not be accepted as timely filed. As 
previously stated, the required fees due January -2001 totalled 
$1,040. However, .patentee only submitted'. §1, 030* More 
importantly, a closer review of the record reveals that 'the 
payment was received on January 17, 2001, A copy of the fee 
transmittal as originally filed is present in" the application. 
The transmittal was dated January 12, 2001, but did. not include 
a certificate of mailing.. Thus, -in addition to being deficient 
by $10, the response was filed 5 days after the. end of the 
window for payment with surcharge. Thus, accepting that $1,030 
was submitted on January 17, 2001, it cannot be concluded that • 
the required maintenance xse and surcharge to accept late 
maintenance f ee were timely submitted.- -Accordingly,* the- patent 
is properly considered expired." * ■ 

Patentee's response to be considered timely should be submitted 
within -TWO (2) HON-TES from the mail date of .this communication. 
•Extensions of time .under § 1.136(a) are not permitted, This 
period for reply is governed by §. 1.181CfJ - . 

Alternatively, patentee- is not precluded from seeking 
reinstatement of the patent undei: the' stringent unavoidable . 
standard, 37 CFR 1.379(b) provides that: 

Any petition to accept an unavoidably delayed payment of a 
maintenance fee filed under paragraph (a) of this section 
must include: 

(1) .The required maintenance fee set forth in § 1,20 (e)* 
through (g); 

(2) The surcharge set forth in S 1.20(1) (1); and 

(3) A showing that the delay was .unavoidable since 
reasonable care was taken to ensure that the maintenance 
fee would-be paid timely and that the petition was filed 



SA035 



03/23/Ofl HON 13:10 FAX US DISTRICT COURT 



Application No. 5,178 r 701 Page 3 

promptly after the patentee was notified of, or -otherwise . 
became aware of / the expiration of the patent. The showing 
must enumerate the steps taken to ensure timely payment of 
the maintenance fee, the date and the manner in which 
patentee became aware pf the expiration' of the patent , and 
the steps taken to file thB petit i'on promptly. 

Jtoy petition under 1.378(b) should. be promptly filed, 

" Patentee is further advised ■ that- if the delayed payment of the 
maintenance fee is not ultimately accepted under' 1,377 or 1.378, 
the 'maintenance fee and the surcharge set f orth in § 1- 20 (i) 
(currently received $1^030) will be refunded following the 
decision on the petition for reconsideration, or afte.r the _ 

■ expiration of the time for filing such a petition for 

reconsideration, if none, is filed, However, any petition fee . 
($200) under this section will not be refunded, unless the 

* 'refusal to accept and record the ' maintenance fee is determined 
• to result from an error by the Patent and Trademark Office. . 

Patentee should advise the Office of the intention to or not to 
file a petition. / 

- - ■ for- 'patentee'- s convenience,- a change of address -form -to correct- - 
the correspondence address for the patent is enclosed. 

Further correspondence With respect to this decision should be 
addressed as follows: 



By mail ; Mail Stop Petition 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 



By fax: (571) 273-8.300 

ATTN: Office of Petitions 



By hand: Customer Service Window. 

Randolph Building • 
401 Dulany Street 
. Alexandria, VA 22314 
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\~ decision iaay directed to 

Telephone ^quiries specific to this 
• the undersigned at (571) 272-3Z1*. , . 



ekiofc Editions Attorney 



Se 

Officr^of Petitions 
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CERTIFICATE OF SERVICE 
I hereby certify that on May 20, 2009, 1 caused two copies of the 
foregoing BRIEF, ADDENDUM, AND SEPARATE APPENDIX FOR 
APPELLEE UNITED STATES PATENT AND TRADEMARK OFFICE to 
be sent by Federal Express, to: 

_. Mr. Jorge .Taylor. 

646 St. Nicholas Ave. No. 102 
New York, NY 10030 




Associate Solicitor 
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